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"We are living in very troubled times.  The world is 
heading into tough economic headwinds, 

Regulators are getting meaner and wanting their 
pound of flesh, 50% of estates are subject to a 
family provision claim, defactos are subject to 

Family Law property splits, legal costs are 
skyrocketing and litigation is increasing. Will your 
client's Castle withstand a full frontal onslaught 
and what will that cost their mental health.  All 

Castles need a Moat to protect them. Yesterday!"



$600,000 
estate 
decimated 
by over 
$500,000 in 
legal fees



And don't get me started



"It is very lucky for anyone to 
get in on the ground floor of 

anything, even once.  It 
happened to me with SMSFs in 

1994 and my career hit a 
jackpot. Now SAPEPAA is so 

much bigger and worldwide,  
Every day I get up at the end of 
a rainbow, feel the passion and 

protect families."  



Next SAPEPAA Adviser Course 
with Grant Abbott - Live on the 
Gold Coast and also streamed:  

5-7 December 2022 



Over 65's hold the wealth
But they don't pay taxes and have 
greater health, aged care and pension 
benefits
What will the younger generations do 
when in power?

Funding is the 
real issue

Source: Grattan Institute 2019



The Government should change the Age Pension assets 
test to include the value of the family home above some 
threshold, such as $500,000. It should also allow other 
assets up to the same threshold so that nonhomeowners 
are not disadvantaged.

Super death benefits taxes are intended to claw back 
superannuation tax breaks when the money is passed on 
to non-dependents, so that the government is not 
subsidising inheritances. But they are only partly 
achieving this aim. Current super death benefits taxes are 
too low. A higher tax on super bequests paid to non- 
dependents would better capture the value of the super 
tax-breaks accumulated by the deceased over their life.
Source: Grattan Institute

Balancing the Budget



Tax all superannuation earnings in retirement at 15 per cent. This would align the tax 
treatment of super earnings of retirees with people of working age. Taxing long-term 
savings at a much lower rate than other income is justified, but the magnitude of the 
current concessions (zero for most super earnings in retirement) goes way beyond the 
purpose of superannuation to supplement or replace the Age Pension. A 15 per cent tax on 
all super earnings would improve budget balances by about $2 billion a year today, and 
much more in future.

The Henry Review of Australia’s tax system noted that ‘a bequest tax levied at a low flat 
rate, and designed to affect only large bequests, could be an efficient and equitable 
component of Australia’s future tax system’. Australia is one of only seven OECD countries 
that do not levy any inheritance, estate, or gift taxes. An IGTT/income tax swap could also 
boost disposable income for young people. For example, if all inheritances above $500,000 
were taxed at 20 per cent, and the revenue was used to fund income tax cuts, most people 
under 50 would be ahead financially

Source: Grattan Institute

Balancing the Budget



In Australia, about 50% of Wills are 
contested usually by family members 
unhappy with the distribution of their 
parents’ estates. 

The boom in family provision claims 
across Australia recently has been of 
significant benefit to legal professionals 
and many firms are offering ‘no win/no 
fee’ options to draw in additional 
claimants.

University of Queensland research 
showing that three-quarters of family 
provision claimants are successful in their 
claims is further encouraging potential 
claimants to also consider proceeding 
with a claim.

Source: Author Monica Bryant-NOrved

https://core.ac.uk/download/pdf/33502293.pdf


Case 
Reviews

1.    Hill v Zuda High Court – BDBN case

2.    Bosanac High Court – Spouse holding assets

3.    ATIA v Nusbaum – Qld Supreme Court – gift and 

loan back

4.    Re Permewan – Qld Supreme Court – costs award 

case

5.    Owies – Victorian Appeals Court – trust to look at 

circumstances of beneficiary 



How important is it for you protect 
your family's wealth for your 

bloodline for  generations to come?

QUESTIONQUESTIONQUESTION



Top Seven Asset Protection 
Strategies



Strategy One - Line of Succession



Line of 
Succession 
is all 
important



Successors

Should be Attorneys, Executors and Successor LMA 

Need to be strong in decision making

Can be supplemented with a SAPEPAA Family 

Advisory Board Member

Can make the "at risk" person the first LMA but 

remove if litigated against and exclude as 

beneficiary 

Be careful with control in the event of separation

Go down at least three levels and can be changed at 

any time



Strategy Two - Successor Directors



Successor
Directors

Need to use for - 

trustee companies (significant asset protection 

issues) 

trading company

bucket company

What happens on incapacity, death or litigation - 

removal and replacement with qualified successor 

director

Three fold strategy - ensure constitution enables it, 

set in place binding directors resolution and deed of 

indemnity for the incoming director



Strategy Three - Family Protection Trust



Key 
Features 
for Family 
Protection 
Trust

NO named primary beneficiary

Leading Member and successors are core beneficiaries

Extends to bloodline children, grandchildren and 

relatives plus companies, trusts and other entities they 

control

Also can make specific or class exclusions 

To be used with a Family Protection discretionary 

trustee company

Family Protection Trust = LMDT (different in name)



Strategy Four - Multi-generational trust 
splitting



First Generation

Second
Generation A

Second
Generation B

TRUSTEE
COMPANY

Split Trust - how it works

Leading Member 
Appointor

Successor
Leading Member 

Appointor for 
Director A 

Successor
Leading Member 

Appointor for 
Director B 

Death of First 
Generation



TD2019/14



Strategy Five - Gift and Loan Back - 
The Protector



Making it 
work

Who and what is being protected

Build a Family Protection Trust

Irrevocable Gift to the Trust

Cash, bill of exchange, cheque  or promissory note 

to fund the irrevocable gift - ensures protection with 

no asset transfers - no CGT or stamp duty

Loan of cash or cash instruments back to the gifter 

or gifters

Mortgage deed to secure property and securities 

deed to secure PPSR assets

Call option for uplifts and asset claim 

1.

2.

3.

4.

5.

6.

7.



Strategy Six - Testamentary Trust



Testamentary 
Trusts

Do not escape family provisions claims

Never insert proposed testamentary trust deed into 

a Will only the general terms and conditions in case 

the laws or cases change

Can use a Family Protection Trust as the core TT 

documents

Family law and litigation protection plus family 

provisions claims for next generation

Separate TT's for superannuation and also 

insurances



Strategy Seven - Protecting Founder 
monies - The Enforcer



The Enforcer

Founders insert cash into their start up companies 

or trusts

There is no documentation for the transfers and 

thus they may be legally treated as a gift 

Convert those amounts to loans with The Enforcer

Loan Agreement

Deed of ratification confirming the loan from the 

start of the company/trust

Mortgage deed for any property 

Securities deed across all the assets of the 

company or trust




