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What’s coming up at LightYear Docs

● Vesting of unit trust, discretionary trust and SMSF deeds with resolutions 
now available - $129 or included in your subscription package

● Launch of LightYear Training Group in October 2022 with six 
Accreditation programs from Trusts and Companies intensive, SAPEPAA 
Adviser Accreditation course, SMSF specialist adviser course, Advanced 
estate planning and Family Advisory Board certification plus ten half day 
courses with range of qualified trainers

● SAPEPAA Fiji Conference – 12 – 14 November 2022 – contact 
ash@sapepaa.org.au for full details

● Three-hour accreditation Estate Planning 101 for Accountants and 
Planners in mid October – live and streamed – watch for details

mailto:ash@sapepaa.org.au


Courts are getting aggressive using Equity Law



Old Deeds or Modern Deeds



Why Deeds are important? 
● They are the law of the land – whether it is a unit trust, SMSF, discretionary trust, 

bare trust or court imposed resulting trust
● They provide the Trustee with powers including:

○ What to invest in – watch for limitations
○ What the Trustee can do – run a business, act as agent, hold a power of 

attorney, engage in property development
○ Who to distribute to for a discretionary trust or no BDBN/SMSF Will or 

inoperative one
○ How to vest the trust and what is the vesting period – who are the vesting 

beneficiaries
○ How to upgrade the deed without a resettlement 

● The deed must be followed, or a wide range of equitable penalties may apply such 
as making a trust distribution voidable upon argument before the Court or the 
Trustee being replaced



JPD as 
Guardian v 
DMS as 
Trustee [2022] 
QSC 181

Facts: Mother passed leaving a trust for the benefit of her children. The mother’s 
friend was the Trustee and provided limited benefits to the family, who were looked 
after by their father (who she could not stand) and would not let them move to 
Brisbane for children’s schooling. Trustee removed!!



Wareham v Marsella (2022) 61 VR 262
Dealing with a SMSF death benefit paid out to daughter who was a trustee of the 
fathers SMSF but paid all to herself not to the estate where it would be shared with the 
deceased’s husband of 32 years who was the Executor of the estate. Trustee 
removed!



Owies v JJE Nominees Pty Ltd [2022] VSCA 142 

● Parents set up a Trust for the benefit of their three children – Michael, Paul and 
Deborah

● The parents – Eva and John who were not Primary Beneficiaries but included as 
General Beneficiaries loved their son Michael but were estranged from Paul and 
Deborah

● The trust deed was varied three times for the purpose of changing appointors 
and trustees with the family solicitor Mr Sampson becoming a director of the 
Trustee company

● The deeds of variation were held invalid as the variation clause allowed the trust 
rules to be varied but NOT the appointor or Trustee.  This had to be done separately 
as a Deed of Appointment not a variation



Owies v JJE Nominees Pty Ltd [2022] VSCA 142 

● For a period of from 2011 to 2018 income years income distributions on the $23M 
trust were 40% to John, 40% to Michael and 20% to Eva with the distribution in 
2019 all to John after Eva had passed and there was notification of an estate 
challenge



The Guide to making Trust Distributions



Removing the Trustee



Some important takeaways

● What do your clients discretionary trust deeds state as to income distribution, 
capital distribution and also who are Primary Beneficiaries

● It is important to exclude beneficiaries if there is a falling out, but they may bring 
an action if they were originally primary beneficiaries

● Trust resolutions are crucial and the methodology just as important for the trial 
judge in Owies relied on the accountant’s recall re the Trustee Eva and John 
making the resolutions BUT the actual signed resolutions could not be found!!!

● Be careful as to who is a Primary Beneficiary 
● The solution is a Leading Member discretionary trust where the Leading Member 

appointor is the only primary beneficiary – and it may extend to spouse, bloodline 
children, grandchildren, entities they control and charities.  Plus, casual 
beneficiaries can be introduced for a time.



Get your 
Copy to 
know your 
Deed



1. Ensuring six members of a family can become
members of the SMSF making it a true family
Family Super fund.
2. Different SMSF investments for different
generational members:
• not limiting younger members to a general

investment strategy enables the younger
member or members to hold their own assets
in the fund.

• likewise older members in pension phase can
have the trustee set aside investible assets that
more meet the cash flow requirements of a
pension rather than the growth objective of
younger members of the fund.

Strategy 
One = Get 
your Deed 
Strategic



3. Bloodline Limitations on benefit payments: the
Trustee under an Abbott & Mourly SMSF trust
deed, like our discretionary trusts, has the ability,
if the member has chosen to limit the payment of
superannuation benefits on the death of a
member to the deceased member’s lineage or
bloodline. This includes via a payment through the
deceased member’s estate.
4. Saving tax on Death Benefits: where a death
benefit is paid to an adult child on the passing of
the senior members of the fund, it may be subject
to a 17% tax and in some cases, if paid with
insurance monies, a 32% tax unless the adult child
is a financial dependant of the deceased member.

Get your 
Deed 
Strategic



5. Wide range of Contributions: the deed enables the
Trustee of the Fund to accept a broader category of
contributions for fund members, particularly retired fund
members.
6. Special Strategy Options for Incapacity: the ability to
implement a SMSF Living Will. This specialist document
which provides directions to the Trustee of what is to
happen in the event the member is incapacitated with a
sickness, quarantined, or has dementia.
7. No dangerous BDBN but a SMSF Will: A special
purpose SMSF Will. This document provides directions to
the Trustee on what is to happen in the event of the
member’s death. It is far stronger, more secure and
better optioned than a BDBN as it provides bloodline
limitation, asset transfers and the possibility of a SMSF
Death Benefits Trust – a testamentary trust to
protect dependants.

Get your 
Deed 
Strategic



Upgrade Deeds now
● We have separate emails that can be sent to clients on the reasons why they 

need to update their discretionary trust or SMSF trust deed
● You set the pricing and if you are on subscription, you can recover your 

subscription price 10X over or more
● For discretionary trust deeds look at TD 2012/21 where the Commissioner 

stated that there is no new trust, no new settlement provided the variation 
terms of the deed are complied with.  We will do a pop-up webinar on this in 
LightYear Training Group shortly

● If you don’t want to do them in-house, engage Abbott & Mourly Lawyers who 
can do in bulk for very low cost including change to Leading Member 
discretionary trust if needed




